Secretary

An Bord Pleanala

64 Marlborough Street,
Dublin 1.

A Chara,

Consulting

Chartered CMI

[ Clos Na hEaglaise,

Kilfenara,
Co. Clare
(163 7088088
08B 2557258

E-mail: duffycivileng@gmail.com

Engineer

26! July 2022

Please fine enclosed a referral/appeal to a declaration of Clare County Council R22 1.}

include a cheque for the prescribed fee of €220.

Yours Sincerely,

fodd

Michael Duffy.
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COMHAIRLE | CLARE
CONTAE AN CHLAIR } COUNTY counc
Registerod Post

Michag] Du

1 Clés ng hEaglaise
Kilfenora

Co Clare

30th June, 2022

Section 5 referral Reference R22-
Is the re

ey
plant, Which disc C, Considereqd to be devejo
xempted development?

th Janya 2022 under Section 5 the Plannin &
ct 2000 (ag amended) in refation to the a Ove, and the further information
received by the Plannin Authority on 13t une 202
The Plannin Uthority hge Considered thg Matter ang | attach herewit, the Coungirs
Indings in this Mmatter,
Where 5 declaration Is issyueq y the Plannmg uthority, an berson issyeq with a
declaration, may on Payment to an Bord Pleanaig of he r !
eview py A Bord Pleangig Within 4 weeks of Issuing of the declaration
Details on Making sych appeal are available on the oard’s websitg at WWW.pleanala je
Mise, 1o Meas
Josephine Connors
taff Office,

Planning Department
Economic Development Directorate
Aras Contae an Chiair, New Roaq, Ennis, Cp. Clare, vos5 DXp;
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DECL

ARATION ISSUED UNDER SECT
PLANNING & DEVELOPME

Reference No.: R22.1

ION 5 OF THE

NT ACT 2000 (s AMENDED)

Comhairle Contaean ¢ hlair
Clare County Councif

AND WHEREAS
the saig Guestion

» Michagl Duffy hag féquested a deciaration from Clare County Coungil on
AND WHEREAS Clare County Council, in Considering thig referral
Particular to -

» had regarg in
a) Sectiong 2,3

b) Schedule 2, Artigiq 6, Part 1

1as amended (Devyeg|
there under.

©) Article 9 of the Planning ang Development Regulations 2001 5 amended-
Restrictions on Exemptions
d) The details ang Particulars a5 Submit

ted with the referra| appilication, inciuding the
Further Information response.
e) The details, Particulars ang

declaration as contained on g Section 5 declaration (ref
1-61) by Irish Water.
f) The conclusion

a,

» Class 58 of the Planning ang Development Regulationg
Opment by irigh Water) ang the ¢onditions ang limitations of

declaration and that ag Submitteg
=61 is substantnauy the same, and IS In respect of the Same land, ang that
there has been No evidence of any change in the planning facts or Circumstances.
THEREF

ORE: The Plannin

g Authority in exercise of the
of the Pianning and

Powers conferreg onith
Devefopment Act, 20

Yy Section 5
0 (as amended), hereby decides that:
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i development which is considered
empted development, as defined within the Planning & Development Acts, 2000 (as
amended) ang associated regulations.

Josephine Connors

Staff Officer
Planning Department
conomic Development Directorate

30th June, 2022
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€ction 5 Appea] of a Declaration of Clare County
Councij in Referraj R22-
\

- Duffy, CEng. MIE]
rtered Civij Engineer
1Clés Ng hEaglaise,
Kilfenora,
Co. Clare,
065 7088088
086 2557258

Duffzcivileng@gmaﬂ.com

1

Appellant

26" July 2022
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Appeal Details:

Appellant: Michael Duffy
Appellant Address: 1 Clés na hEaglaise, Kilfenora, Co.Clare.
Correspondence address: 1 Clés na hEaglaise, Kilfenora, Co. Clare.

Declaration request:

is the replacement of the Clarecastle Wastewater treatment plant by diverting
wastewater arising through a new sewer to the Clareabbey wastewater treatment
plant, which discharges to an SAC, considered to be development and if so, is it
exempted development?

Location of Development Site:
Clarecastle to Clareabbey WWTP, Ennis, Co. Clare.
Planning Authority: Ciare County Council

Planning Authority Reference: R22-1 determined 30" June 2022
Relevant Legislation:

Planning and Development Act 2000 as amended

Planning and Development Regulations 2001 as amended

ENVIRONMENT (MISCELLANEOUS PROVISIONS) ACT 2011

Grounds of Appeal: The grounds of appeal are as set out herein.

Michael Duffy Chartered Civil Engineer

Page 2
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Grounds of Appeat:

* Determination documents not made available.
* Natural Justice- objective bias
* Flawed consideration of potential impacts on European Sites.
¢ No proper consideration of current loading on Clareabbey wwtp.
* Mandatory EIA and AA required based on current PE of Clareabbey plant.
* Material Contravention CPD,
The Appellant received a section 5 Declaration of the Planning Authority made on the 30t June

2022 (Copy attached).

1. The Planning Authority neglected to place the prescribed documents on its website
within 3 working days of its determination, or at all, for inspection. This has impacted
significantly on my capacity to make a fully considered appeal.

2. In the first instance the Planning Authority should have applied the principle of
objective bias when considering its role in the subject matter of this and other similar
referrals relating to Irish Water, to whom it acts as an agent in its capacity as a Water
Service Authority. A casual observer will see the conflict of interest the Planning
Authority has in this matter. It clearly should have forwarded the referral to the Board
as prescribed in section 5(4).

3. It neglected to consider, or properly consider, the likely significant impacts this
development will have on the adjacent SAC. There is a long and well hidden factual
history to wastewater treatment in Clarecastle and Clareabbey which deals with
wastewater arising on the Eastern side of Ennis town. The agglomeration of Clarecastle
has no wastewater treatment and discharges raw untreated sewage to the River Fergus
within an SAC under an authorisation issued by the EPA.

4. In or around 2005 the Clareabbey wwtp was recognised by the Planning Authority to be
operating at or above capacity which was by then refusing planning permissions as
premature on the basis that a new wwtp for the entire Ennis area, with a PE for 50,000,
was planned and envisaged by 2012. This proposal went to design tender stage. A
protected infrastructure zoning was defined for this proposed plant, adjacent to the

existing Clareabbey plant, but it was never constructed. The current Clareabbey wwtp

M%

ichael Duffy Chartered Civil Engineer Page 3
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was designed and constructed by the Local Authority in 1980/1 with a PE of 4,000. In
2020/1 it was “upgraded” without any additional infrastructural volume being added to
a PE of 6,000. This was in effect a paper exercise and very questionable. Clearly the
Planning Authority had concerns when it began refusing permission due to lack of
capacity. in 2006 it granted permission for a private temporary wwtp with a PE of 5,000
located relatively close to the municipal plant, with complex conditions which required
much of the flow then going to the Clareabbey municipal to be transferred to this
temporary plant from the outset. It then commenced granting planning permissions for
significant numbers of houses which were conditioned on this plant being first
commissioned. In the event this private temporary plant was never constructed and
later EQD appiications were refused on the grounds of CDP alterations. There is at least
one exception to this. A significant housing development in Clarecastle was conditioned
not to commence until this temporary plant was commissioned but that was ignored
and the development is since built and connected to the untreated Clarecastle works.

5. In 2008 Clare County Council, in its role as operator of the Clareabbey wwtp, made an
application to the EPA for a discharge licence D-0199-01. It is clear from careful analysis
of that application and EPA AER’s since that the Clareabbey wwtp continues to operate
over its design capacity. The discharge licence application includes the grant of planning
permission for the private temporary wwip in mitigation in the application. There have
been many planning permissions granted since 2008 for connection to the Clareabbey
plant which the Planning Authority granted and is fully aware of these additional
loadings. [E.G. 18/1007 for 25 houses. Clearly this permission should never have been
granted considering the flawed AA screening which does not address the connectivity
and impacts on the SAC but eloquently circumvents them.] The plant never had a
stormwater tank and did not have a stormwater overflow. Instead the feeder pump-
station, located in Westfileds on the Clare Road, has an unmonitored stormwater
overflow. There has been no record of the volume of untreated wastewater discharging
to the River Fergus SAC from this pump-station. The reality of this situation is that the
inlet screen is designed for a flow up to 4 I/s which equates to a PE of 1,540. Any flow

above that proceeded to the aeration tank unscreened and forces itself through the

plant. Similarly the capacity of the pumps at Westfields determines what is forced
Michael Duffy Chartered Civil Engineer Page 4
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through the plant reducing both retention times in the aeration tank and settlement
tank and at times forcing untreated wastewater through the plant. When the pumps at
Westfields either fail or do not have the capacity for the flow the untreated wastewater
simply discharges directly to the River Fergus SAC. Clearly none of these facts have
been considered in this referral because if they were a stage 2 Appropriate Assessment
would have been required and by default planning permission for all works involved in
the connection of Clarecastie wastewater to the Clareabbey plant. For the avoidance of
doubt previously claimed mitigation by the suggested improvement from the statys
quo by putting the Clarecastle wastewater through the Clareabbey plant cannot be
taken into consideration at AAQ screening stage.

- Current upgrade works for the Clareabbey plant granted permission under 18/1004 is
to improve the inlet screening mechanism and the provision of a stormwater tank. It is
stated not to be adding any additional capacity (EIAR Clarecastle Sewage Scheme). The
planning permission does not address the issue of a stormwater overflow from the
proposed tank and there is no permission for one. it does not address what happens
when the stormwater tank reaches full capacity.

. This referral and appeal is grounded in the fact that the Clareabbey plant is already
overloaded and there is no proper assessment of the likely impacts the wastewater
load arising in Clarecastle will have on the SAC and particularly the section of the river
between the two current discharges. At the very least this requires proper statutory
oversight in advance of any works. This Planning Authority aiready has all the
information required but for whatever reason it neglected to consider it in determining
this referral.

| have not been afforded an apportunity to inspect the mandatory AA screening which
should have been carried out prior to a determination being made. The determination
neglects to include a conclusion, or any reference, to the mandatory AIE and/or AA
screening process of the outcomes. It simply states that it considers this referral
substantially the same as a previous referral R21-61. It neglected to state that it
complied with the mandatory requirement to have regard to s.5 (7) Board decisions as

prescribed.

Michael Duffy Chartered Civil Engineer Page 5
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9. It clearly did not assess the likely significant effects the Clarecastle loading will impact
on the section of the River Fergus SAC between the Clareabbey discharge point and the
existing Clarecastle discharge point in a river currently rated to be of poor quality. The
Planning Authority is fully aware of the history of this agglomeration. It has been
responsible for the granting of every planning permission since 1964 including all
connections to the Clarecastle wastewater works and the Clareabbey plant. As recently
as the 16™ December 2019 it granted planning permissions under a Part VIl self-
development 19/8013 for the connection of two dwellings to this untreated works. In
October 2017 it granted permission for 24 dweliings with connection to this untreated
works in 17/550. In EOD application 11/684 it extended a planning permission for 54
houses to be connected to this untreated works.

10. There have been three previous referrals regarding queries around elements of these
proposed works. The first referral by Brian Barry in R19-39 did not consider the issue of
the current loading on the Clarecastle wwtp and did not take cognisance of the
requirements of section 5(7). The AA screening carried out is clearly flawed. Mr. Barry
sought to appeal that decision to the board but the appeal was rejected on the basis
that Mr. Barry’s address, care of his Irish based Solicitor, was unacceptable to the
Board. Mr. Barry made a second referral in the hope that the planning authority would
use its discretion under s.5 (4) and refer directly to the Board for independent
assessment. Instead the Planning Authority decided this second referral as exempt
development. The referral could not be appealed to the Board on the basis of its
previous decision regarding the first appeal.

11.In 2021 Irish Water made a similar referral R21-61 but was careful not to ask about the
treatment of additional wastewater in the Clareabbey wwtp. The question posed by
Irish Water is classic project splitting. Clearly the intention is that the Clarecastle
wastewater is intended to be treated in Clareabbey but Irish Water did not ask that
question of whether the likely impacts on the SAC would have a bearing on its exempt
development status. | was not aware of this Irish Water referral until preparing this

appeal.
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12. In the Planner’s Report in R19-39 regarding Article 9 restrictions on exemptions on page
7 paragraph (viiB) the Planner defers to the Irish Water Screening Report and the EAQ
report suggesting AA can be screened out. With respect neither of these are the
decision maker in this matter. In the conclusion section on page 8 it is concluded based
of the conclusions from these two that AA is not required that an exemption applies. It
was the duty of the decision making planner to first carry out a proper AA screening
and reach a determination as to whether stage 2 AA was required. Table 2 item 5 on
page 14 is clearly incorrect. It states no indirect impacts to the SAC which is clearly not
the case if a proper assessment of the information in the care of the planning authority
was properly assessed. Notwithstanding that the Planner was otherwise obliged to
move to Table 3 assessment an incorrect answer was given to item 1.2 regarding
discharges. Furthermore it was identified that part of the sewer is to be constructed
within a recognised flood zone. Item 1.12 regarding in combination effects was stated
as “not applicable” when clearly it is. Item 2C is stated to be not applicable where it
clearly is applicable or requires further assessment. The entire table 3 guestions except
item 1.8 are stated to be “not applicable” when a simple yes or no answer is required.
The mandatory determination refers to 3 party conclusions and not the decision
maker’s determination based on all available scientific evidence.

13.The initial Planner’s Report in R19-62 seeks further information on foot of the
preliminary AA screening carried out and dated 10t December 2019. It is noteworthy
that Table 2 item 5 recognises that further information regarding indirect effects is
required. This is a much better assessment where many of the questions are answered
“no” where relevant and “further information required” where applicable. The
determination correctly concludes that further information is required. The article
9(1){a){vii)(B) consideration concludes that it is not clear if PE will exceed 10,000 and

require EIA and/or AA- further info required.
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14. 1t is of particular note that in an internal email request for his comments following the
provision of further information the Senior Engineer Water Services and Environmental
Section of Clare County Council answered that he had no comments to make. The
person, possibly best placed in the Local Authority to comment, chose not to do so.

15. The second Planner’s Assessment, by a different Planner to the first, rules out the need
for mandatory EIA on the basis that the plant is of a PE less than 10,000. There was no
proper assessment of this. Current AER’s, without the addition of any Clarecastle
wastewater, indicate PE’s up to 17,000. There was no attempt by the decision maker to
inform themselves of these best scientific facts.

16. Curiously, without any prompting by the applicant in this referral, the Planner makes an
attempt to address the issue of project splitting, In the test for project splitting the
Planner takes a PE of 6,000 as fact without any further analysis even though PE’s up to
17,000 are demonstrated in AER’s and CCC itself recognised the plant to be at capacity
in 2004. A proper assessment of both the current loading and the additional proposed
Clarecastle loading would clearly bring the planning into mandatory EIA territory. It is
also most obvious that this plant needs urgent extension or replacement. That will
require Appropriate Assessment and planning permission. The additional loading
proposed from Clarecastle will form part of need for this new or extended plant. The
two projects are clearly interdependent and therefore this is a classic case of project
splitting. Stage 2 Appropriate Assessment should have been carried out to take
cognisance of all likely impacts.

17.The Planner completely misses the point regarding project splitting and the
fundamental point decided in O’Grainna [2014] IEHC 632. The point is that the
Clareabbey wwip is over capacity and the Clarecastle wastewater cannot be connected
to the plant. It will require a significant extension which will require EIA and AA. The
pipeline on its own serves no function without connection to the overloaded plant, That

is the relevance of O’Grianna to this situation.
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18. The second AA screening in this referral carried out by a different Planner mimics the
table 2 & 3 answers provided the AA screening for R19-39. This determination refers to
3" party conclusions and not the decision maker’s determination based on all available
scientific evidence, The referral or its determination does not address the issues or
likely significant impacts on the SAC from the additional wastewater to be applied to
the Clareabbey wwtp. It is telling to compare the initial and follow-up AA screening
carried out by two different Planners in this referral.

19. Ft received from irish Water on the 2/1/2020 states Clareabbey was constructed
1980/1 with PE 4,000 and upgraded in 2000/1 to a PE of 6,000. It the states without any
confirmation that there is capacity to take the Clarecastle wastewater. It states that the
existing discharge licence is in the range 2,000-10,000 and that it is up to the EPA to
review. The suggestion is that the licence covers up to a PE of 10,000 which is anything
but the case. Ref to 3.2.1 and 3.2.2 of AA screening report and 2.6 page 26 ElA
screening report.

20.1 am at a disadvantage given that | cannot access the Planner’s Report or the AA
screening in this current referral R22-1 but it is clear from the determination that once
again a proper assessment of the likely significant impacts on the SAC, already rated a
poor quality, was not made including an assessment of the true current PE for this
plant. New section 5 referrals require changed circumstances. This referral provides
evidence that the planning authority was aware that this plant was at capacity in 2004.
It further provides evidence that the planning authority continued to allow additional
loadings to both the Clareabbey wwtp and the Clarecastle wastewater works.

21. Further procedural duties were ignored in the aftermath of the declaration by ignoring
Article 7 of S.. No. 296/2018 - European Union (Planning and Development)

(Environmental Impact Assessment) Regulations 2018,

! See Appendix A
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Conclusions:

There is no treatment of the wastewater arising in the agglomeration of Clarecastie.
There are no statistics available as to volumes arising from Clarecastle as no monitoring
occurs. It currently discharges untreated to the River Fergus. irish Water intends to
cease this discharge by pumping this wastewater to the Clareabbey WWTP which is

currently operating above its design capacity and in breach of its Discharge Licence.

The Clareabbey wastewater treatment plant discharges to the River Fergus which
discharges to the Shannon Estuary. Both of these are European Sites which,
downstream of the Clarecastle barrage, aiso form part of the River Shannon and River
Fergus Estuaries Special Protection Area estuarine complex (Site Code 004077).
Furthermore, up to Ballyallia Lake, the Fergus Estuary is included in the Lower River

Shannon candidate Special Area of Conservation (SAC, Site No 002165).

Any increase in the loading on this plant could have a significant negative impact on
these sites. Clearly an extension and increase in capacity of the plant is required before
any additional loading can be applied. This will require planning permission which will
automatically require EIA and Appropriate Assessment by the Planning Authority in the

first instance.

It is worth noting that the Clareabbey WWTP does not have a storm water overflow.
This is currently facilitated by a SWO from the Westfields pump station through which
all wastewater entering Clareabbey is processed. This is likely to change with
Clarecastle wastewater going direct to Clareabbey bye-passing the Westfields pump
station. Either way this addition in volume will increase the SWO's to the European sites

and must undergo appropriate assessment.

The PA did not consider information within its own possession regarding the design and
loadings on Clareabbey wwip and the loadings form the Clarecastle agglomeration to

which it is the principle holder of such information.

m
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Project Splitting:

If the process initiated by Irish Water to pump the Clarecastle wastewater to
Clareabbey is not part of a bigger plan then the situation is even worse than the
Appellant fears. It is unconscionable that a body tasked with complying with the
European Regulations would contemplate increasing the loading on such a plant which

is discharging to an already compromised sensitive environment.

Therefore it is reasonable to assume that this proposal will form part of a bigger plan
around the Clareabbey plant. This needs to be appropriately designed and assessed in
accordance with proper planning and sustainable development. It is disingenuous of
Irish Water to split this project to avoid proper oversight of the overall plan. If the
Appellant did not highlight this issue it is possible that there would be no consideration
of the increased loading and this unlicensed plant would continue at a grossly

overloaded and dysfunctional capacity.

Planning exemption is a necessary and valuable aspect of a functioning planning
process. It is recognised to be a privilege and therefore it is important that it is not
abused, particularly by public bodies, which should be beyond repute in planning
matters. In general it makes sense that Irish Water should be free to develop or replace
normal sewers as the need arises where there is no likely negative impacts on
protected environments. That is the purpose of the privilege of exempt development.

This is not such a case.

There is ample case law which has held against project splitting in such circumstances.

The Bord will be aware of the Ballycumber case, which is very similar to this appeal.

Natural Justice:

The two pillars of Natural Justice are;

A. “nemo iudex in causa sua”. No Man can be a Judge in his own cause, and
B. “audi alteram partem”. A right to a fair hearing or to hear the other side.

Michael Duffy Chartered Civil Engineer Page 11




” £ 5 s |
L 31:':"’ $j_‘;!‘.$‘ \

of 1otewatesw olzconinil st gqmug of 1sfeW deit i bessifini azsooig et H
add ned! sziow navs 2i Aoiseutic sd nert nelg 1ogaid & to hisy soa o yoddeeisld
st dhiw griviomoo riziw bedzer yhod & terld sldzaoisenodnu = 2 awat inellangh
Aaitw Inslt & ruz rio gribsol arfd grizssiuni alsigmalnod bluow 2neitelugafl nssqowd

HRemeL e avitiznge bazimoigmos yoe2 1ie N G gaiyiereb o

nalg 1985i7 & Yo fisg miol lliw Iszoquig 2l 260l amuees of sldsnozent 2i i grolaanil
ni beezzsere bia hangizah viatsngoiags sd of ebsan 2idT inelq yaddowislld st bavore
0 zucunogmzib 2 3 newgolaveb oldenisizuz bis yrinnelg 1egow diiw s2nEDINGIG
adt 1 nely lieiave @43 1o idgizreve 19gora biove o1 faaong 2ids tilge o 181 W zirl
noitgishiznod on ad bluow aindt Jed sldizacg ¢ 3 auza zidd Idgidgid 1on bib hslisgaA
ylezovs & 36 suminoa blucw Insly beemedilnu cirtd bas giibaul haagaiziu adt o

yiosned isnoitnitzvt bas haaniisvo

aminnely gnincitnul s Yo 15gqes sitsulny bns yis2eadsn £ 2 noilgmeaxs gniansl
jor 2i 3 s ¢ tshagini el i 9votsartt bor axshiviig & ad of baeingeost o 5 2253074
aminnaic £ oiugsy bmoyad 90 blucde bt ealiod Jildug vd vhelunitic) beauds
o o aulovel o) 27t od bluode 1aieW Azl serd? 32ns: 2k 3 isvanag m 2860
no eMsgmi ovitegsn visstt nn @ owerit enutha Eosiv basn and 26 2@wWaR IBITG
tpemgclaveb tarnexa to agsliviig ardt 1o 9200 g o) @ el ammaminoiivis beisatolg

8260 6 oz fony ai &aidT

2eanistzonuin doue b gnittilgs baic g seriegs blud ead Moidw wsl eesd algme o 2vanl

InagaL #5 al miintie v o Didw 9269 1admuoylie? ardi o oews sd Hiv biodl edT

346 2aiteul teetsl o sty eiver oAt

Bess sy wo el o aptal 2 o visu ash ol Ceue R2LES M KB CINER" £

oo ot Bt mEnd aas oA (R 8 S bigh s isneq meialh, ibust A

g (L= T2 SR S LT M AR T -'_W LD e s - bR g T A 2O TN

)

< 7 wl eyt R S SRR E R SR L
A seniged L1 Dee A I Dsnnind



The subject declaration made by the Planning Authority refers to “defails and particulars
submitted by Irish Water”. As a result of the Planning Authorities negligence to comply with
requirements at Appendix A {2) the Appellant is unable to review what was submitted but in
any event he had an opportunity to review a report associated with the Irish Water CPO
application. This report arrived at a determination that an EIA and Appropriate Assessment
were not required for the rising main. This determination was carried out by Irish Water,
on its own behalf, which is not “the decision maker” or a competent body in carrying out
EIA or Appropriate Assessments. Furthermore it conveniently did not address potential

impacts on the European Sites. Project splitting facilitated this determination.

The relevant amendments to the legislation at Appendix A may well have been made with a
view to the requirements of Natural Justice. In any event it is unconscionable that Irish
Water can be Judge in its own cause without any public consultation or input regarding

environmental implications.

Material Contravention:

This declaration by the Planning Authority is a material contravention of its own
Development Plan. In volume 3a of the County Development Plan the objective V3({a)18
states:
a} To advocate the provision by irish Water of adequate wastewater facilities to
accommodate the target population and the employment potential of the Plan

area in accordance with statutory obligations as set out by EU and National
policy; (writers emphasis)

b) To facilitate the development of new, or upgrade of existing, wastewater
treatment facilities to serve Ennis and Clarecastle and their environs subject to

protection of the environment, and in compliance with the Habitats Directive

and other environmental considerations.

—_———ee e e ———— e
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The Appellant respectfully requests that the Bord overturn the declaration of the Planning
Authority and make its own declaration that EIA, AA and planning permission is required
for this development based on proper process, proper planning and sustainable
development grounded in the Development Plan, National Legislation and European

Regulation.

Sl [l

Michael Duffy.

Appellant

m
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Appendix A

{Some elements highlighted for emphasis by writer}

1)

S.l.

2)

S.l. No. 600/2001 - Planning and Development Regulations, 2001

8. (1) Development to which article 6 refates shall not be exempted development for
the purposes of the Act—

(a) if the carrying out of such development would—

{vi} interfere with the character of a landscape, or a view or prospect of special amenity
value or special interest, the preservation of which is an objective of a development plan
for the area in which the development is proposed or, pending the variation of a
development plan or the making of a new development plan, in the draft variation of the
development plan or the draft development plan,

No. 454/2011 - Planning and Development (Amendment) {(No. 2) Regulations 2011.
Amendment of Article 9 of the Regulations

5. Article 9 of the Regulations is amended by the substitution of the following sub-
paragraphs for sub-paragraph {(1}{a)({vii):

(viiB} comprise development in relation to which a planning authority or An Bord Pleanéla
is the competent authority in relation to appropriate assessment and the development
would require an appropriate assessment because it would be likely to have a significant
effect on the integrity of a European site.

S.1. No. 296/2018 - European Union {Planning and Development) (Environmental Impact
Assessment) Regulations 2018

7. Section 5 of the Act of 2000 is amended—
{a) in subsection (2)—

(i) in paragraph {a}, by the substitution of “paragraphs {b} and {ba}” for “paragraph {b})”,
and

(ii) by the insertion of the following paragraph after paragraph (b): and

{b) by the insertion of the following subsections after subsection (7):
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“(7A} A planning authority or the Board, as the case may be, shall, in respect of a
development or proposed development specified in Part 2 of Schedule 5 to the Planning
and Development Regulations 2001, specify in its declaration or decision, as the case may
be, whether the development or proposed development identified in the request under
subsection (1) or in the referral under subsection (3) or (4), as the case may be, would be
likely to have significant effects on the environment by virtue, at the least, of the nature,
size or location of such development and require an environmental impact assessment.

{(7B){a) Where the planning authority issues its declaration on a request under subsection
(1) or the Board makes its decision on a referral under subsection (3) or (4), as the case
may be, the following documents shall, within 3 working days, be placed on the planning
authority’s or Board’s, as the case may be, website for inspection and be made available
for inspection and purchase by members of the public during office hours at the offices of
the authority or Board, as the case may be, for at least the minimum period referred to in
paragraph {b):

(i) a copy of the question arising as to what is or is not development or is or is not
exempted development within the meaning of this Act and any information, particulars,
evidence, written study or further information received or obtained from any of the
following:

() the person making the request or referral, as the case may be;
(I) the owner or occupier of the land in question;
(1) any other person;

(ii) a copy of any submissions or observations in relation to the question arising as to what
is or is not development or is or is not exempted development within the meaning of this
Act;

(iii) a copy of any report prepared by or for the authority or the Board, as the case may be,
in relation to the request or referral;

{iv) a copy of the declaration of the authority or the decision of the Board, as the case may
be, in respect of the question identified in the request under subsection {1) or in the
referral under subsection (3) or (4), as the case may be.

(b) The minimum period for the purposes of paragraph (a) is 8 weeks from the date of the
issue of the declaration by the planning authority or the date of the decision of the Board,
as the case may be.

e = e i R —
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i

3) Planning and Development Act 2000

4{1)(g} development consisting of the carrying out by any local authority or statutory
undertaker of any works for the purpose of inspecting, repairing, renewing, altering or
removing any sewers, mains, pipes, cables, overhead wires, or other apparatus, including the

excavation of any street or other land for that purpose;

4{4} The Minister may, in connection with the Council Directive, prescribe development or
classes of development which, notwithstanding subsection (1)(a), shali not be exempted

development.

4) S.l. No. 29/2018 - Planning and Development (Amendment) Regulations 2018

Class 58

Devetopment by Irish Water, for the purpose of the provision of water
services, consisting of one or more of the following;

(a) the inspection, maintenance, repair, renewal or removal of pipes, cables,
water mains, sewers, including associated accessories, service connections,
boundary boxes, kiosks. intakes, overhead wires, meters and other apparatus,
including the excavation of any street or other tand for that purpose;

{b) the installation of either or both— (i) underground pipes, cables, water
mains, sewers, including associated accessories, service connections,
boundary boxes and meters, and,

m
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Appendix B

The following is some relevant information but by no means the extent of all information
available to the Planning Authority regarding details of both Clareabbey wwtp and
Clarecastle wastewater works.

Extracts from application of Clare County Council to EPA for discharge licence D0199-01

See 9.1 of non tech summary re. lack of capacity

The design flow for the temporary WWTP is 5,000 PE, with some existing flow to the
Clareabbey plant to be diverted to the new plant as soon as may be. The agreement refers
to diversion of 1,000PE flow from the existing Clareabbey plant to the new temporary
facility. This new facility will also provide for phosphorus reduction in the discharge from
the system

9.2 refers to a planned 50,000 PE plant to cater for Ennis but not due until 2012, In the
interim increased capacity is required to provide capacity in the catchment. Reference is
made to P06/1754, Attachment B-6 for the temporary private wwtp which was never
constructed. This discharge licence application did not allow for any of the Clarecastle
loading or subsequent loadings granted permission in the Clareabbey catchment. The
temporary plant was never built but the planning authority continued to permit
applications in the catchment and also in the Clarecastle agglomeration which was
conditioned to be cOonnected to the temporary wwtp but were allowed to be constructed
and increase the loading of untreated wastewater currently discharging in Clarecastle.

Drawing details, site location and design calculations are provided as an attachment to this
report (Attachment G-3). The rationale behind the design and the estimation of population
equivalent takes account of the existing and forthcoming developments in the catchment,
to ensure the adequacy of wastewater treatment provisions for the existing and medium
term period (up to 2012 as a minimum)

The upgrading of pumping stations is included in the schedule of works associated with the
DBO contract for the temporary WWTP. This will include the upgrading and sealing of the
Kildysert Road pumping station, and construction of a new pumping station to divert flow from the
existing treatment works to the new temporary facility.
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9.2 Long term measures to address infrastructure deficiencies. The improvement in
wastewater treatment infrastructure for Ennis town was included in the National Water
Services Investment Programme, scheduled to commence construction in 2005, with a
completion date of 2007. This project provides for the construction of a single wastewater
treatment facility, to cater for 50,000 population equivalent, adjacent to the site of the
Clareabbey WWTP. The project involves pumping the discharges from the Ennis town
catchments to the Clareabbey location, with de-commissioning of both the Clonroadmore
and Clareabbey WWTPs, as they currently exist. The project is due to be completed in
2012. As indicated in Section 9.1, Clare County Council are now actively invoived with the
provision of a temporary treatment facility, which will cater for some of the existing loading
to the Clareabbey plant, and aiso for any additional loading arising in the period between
now and construction of the new permanent facility. The existing discharge volumes and
associated nutrient loads present a limited risk of poliution to water quality in the Fergus
River. Taking account of the projected increase in the population of the entire Ennis
agglomeration, the typical cost of nutrient reduction in wastewater treatment plants, and
the land footprint available for expansion of the existing treatment plants, the proposal (in
the National Water Services Investment Programme) is to provide a new 50,000 capacity
treatment works at the site of the existing Clareabbey waste water treatment plant. The
Council has already acquired the site for the proposed treatment works. A brief to facilitate
the appointment of consultants proceeding to the full design stage- is currently being
considered by the Department of Environment, Heritage and Local Government (DOEHLG).
The DoEHLG already approved a preliminary report on the scheme. The time frame for
completion of the design and approval of design criteria and performance targets is linked
to the time frame for approval of this data by the DoEHLG. The final contract will be based
on a design-build-operate (DBO) approach.

The Fergus River upstream of the Clarecastle barrage will not provide adequate assimilative
capacity for the treated effluent from a 50,000 capacity treatment plant, Studies have been
undertaken on the Upper Fergus Estuary, downstream of the Clarecastle barrage. A 2D
hydrodynamic model was constructed for the Hydro Environmental Ltd study “Fergus
Estuary Water Quality Model Study- Outfall Site Selection” was assembied in 2002, This
predictive model was used to assess a range of options for discharge of treated wastewater
from the Ennis agglomeration. The model considered a B.O.D load from 50,000 population
equivalent, (@ 25mg/litre) providing 225 kgs/day to the Fergus estuary, discharged via a
diffuser arrangement. This load combined with the Roche Ireland Ltd load of 200 kgs/day
would be within the assimilative capacity of the estuary, which is thought to be circa 500
kgs/day. It was further considered that the Fergus estuary would be able to assimilate the
total nitrogen load from the 50,000-population equivalent (circal15 kgs/day). Phosphorus
loading was not considered in this exercise due to the tidal nature of the estuary.
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VIL

Original 4,000 PE retention = 40hrs but reduced to 24hrs when increased to 6,000 PE.

Prior to the recent works on the inlet screen the capacity of the screen was at 4 I/sec for a
PE of 1,540. Anything above that proceeded to the aeration tank unscreened.

The single pump in Westfields operating at the time of the application was capable of
dealing with a PE of 12,300. The planned pumping capacity for westfields at that time was
for a PE of 16,100. There is no SWO recorded for the Clareabbey plant. At this pumping
capacity would result in a residence time in the aeration tank of 10 hours. Despite valiant
attempts to screen the true operation PE of this plant AER’s have demonstrated fiows
equivalent to a PE of 17,400 and that does not take account of the unmeasured SWO from
Westfileds pump station.

The current project intends to add the unknown loading from Clarecastle to this
dysfunctional plant without any assessment of impacts on the SAC to which it discharges.

Final settlement tank =585m? or 292m?

The figures for final settlement retention times are completely incorrect.
On design 1 basis;

3 DWFis 112.5 m3/hr not the quoted 0.38m2/hr

And

6 DWF is 225m3/hr not the 0.77m3/hr quoted

On design 2 basis for 6,000 PE
3 DWF is 169 m3/hr

And

6 DWF is 338m3/hr

Details from planning permission 06/642
Details from planning permission 08/12
Details from planning permission 08/1978
Details from planning permission 18/1007
Details from planning permission 19/8003
Clare County Council list 5.5 determinations
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